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Abstract: This article examines the Legal Analysis of the Use of Deed of Command as a
Supporting Basis for Collateral Execution. The object of this research is the practice of using
Deed De Command in the execution of collateral by creditors. The purpose of this study is to
evaluate the legality, validity, and effectiveness of the use of Deed De Command in supporting
the execution of collateral and its impact on creditor risk management. The research method
used is normative law with descriptive analysis. The results of the study show that the Deed De
Command has an important role in accelerating the execution of collateral and reducing Non-
Performing Loans, although there is a gap in the norms in the regulations governing the use of
the deed, which can cause legal uncertainty. In conclusion, the De Command Act is very
relevant in accelerating the settlement of non-performing loans, but there needs to be regulatory
updates to ensure legal certainty in its implementation.
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INTRODUCTION

Agreements in civil law are the main basis that governs the legal relationship between
the parties (Avelyn & Bianca, 2024; Irayadi, 2021). An agreement is an agreement between two
or more parties that aims to create, change, or abolish rights and obligations (Apriyanto et al.,
2024; Aspan et al., 2023). In the context of creditor-debtor relationships, credit agreements are
the main instruments that regulate the provision of credit facilities and their conditions (Debora
br situmeang, 2023; Marfu’atun, 2020). The validity of this agreement refers to Article 1320 of
the Civil Code, which stipulates four valid conditions of the agreement, namely the agreement
of the parties, the ability to make an agreement, certain objects, and causa that is halal.

Banks and other financing institutions as creditors in the credit disbursement process,
must be really careful in determining whether their prospective debtors can be trusted and
responsible (Annisah, 2022). This is regulated in Article 2 of Law Number 10 of 1998
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concerning Banking (hereinafter referred to as the Banking Law) which states that Indonesian
banks in conducting their business are based on economic democracy using the principle of
prudence.

The principle of prudence or also known as prudential banking is an important principle
in the practice of the banking world in Indonesia (Ananto Cahyono, 2022; Ardiansyah et al.,
2021). The 5C principle is part of the principle of prudence, so it must be applied by banks in
carrying out their business activities (Dona et al., 2023; Simamora et al., 2022). The principle
of prudence is reflected in the principal policy of credit, procedures and procedures for
assessing credit quality, professionalism and integrity of credit officials (Kuncoro, 2002).

The 5C principle is the most basic principle used by the Creditor to analyze its
prospective Debtor (Ayu Irma Fakhrinie, 2021). Although there are many conditions that must
be met by the Debtor to get credit approval, and of course the Creditor has done various ways
to ensure that the credit that has been disbursed runs smoothly, it is not uncommon for the credit
that has been provided to experience problems or commonly referred to as non-performing
loans or Non-Performing Loans that can disrupt the financial stability of creditor institutions
and the economic system as a whole (Widagda & Primantari, 2025).

The risk of non-performing loans cannot be avoided under any circumstances, even with
optimal analysis (Yusufa et al., 2022). To protect funds channeled through credit from potential
losses, creditors build a "safety fence" in the form of credit guarantees.

This safety fence is usually in the form of collateral that must be provided by the debtor.
The function of collateral is to protect credit from the risk of loss, both intentional and
unintentional (Halitatur Rahmaniyah & Sumriyah, 2023). In the practice of borrowing in the
community, borrowers are often required to provide debt guarantees to the lender.

The guarantee can be in the form of tangible assets as material collateral and/or
commitments as personal collateral. The debtor provides collateral to the creditor to convince
the creditor to be willing to provide credit facilities. In the event of default, the collateral will
be auctioned to meet the debtor's obligations. Thus, in the world of banking and financing,
collateral is an important element that provides protection to creditors against the risk of default
by debtors.

The problem of defaulting debtors begins because there is an installment payment or the
debtor's obligations that must be paid are not in accordance with the principal obligation stated
in the installment (Mahendrawati et al., 2022), For this reason, the existence of guarantees in
the provision and credit agreement is very important.

A guarantee is a financial liability represented by a specific asset provided by the debtor
to the creditor in accordance with a debt agreement or other arrangement (Nasokha, 2024).
Specific assets given by the debtor to the creditor serve as collateral for the loan or credit facility
provided by the creditor until the debtor pays off the loan in full. If the debtor fails to meet its
obligations, the assets will be assessed financially and then used to pay off all or part of the
debtor's obligations to the creditors. This guarantee acts as a form of certainty for the repayment
of debtors' debts in the event of default before maturity.

Article 1 letters (b) and (c) of the Decree of the Board of Directors of Bank Indonesia
No. 23/69/KEP/DIR dated February 28, 1991 concerning Credit Guarantees, stipulates that the
provision of credit guarantees is based on the bank's confidence in the debtor's ability to fulfill
its repayment obligations in accordance with the agreement. Guarantee refers to tangible assets,
valuables, or risk guarantees provided by the debtor to secure a loan, if the debtor fails to pay
credit as agreed. Thus, this guarantee is not only a means to ensure the fulfillment of obligations,
but also provides legal certainty to creditors.

The problems experienced by the Bank and other financing institutions as the Creditor
originate from the Debtor who does not pay their obligations, resulting in an increase in Non-
Performing Loans.
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As long as the problematic debtor can be managed properly, by making rescue efforts
(restructuring) or through settlement efforts (auction and/or voluntary handover), the problem
will not affect the health level of the Bank and other financing institutions as creditors.
However, if non-performing loans cannot be controlled and non-performing loans continue to
increase, it will turn into a structural problem because it will affect the level of liquidity and
ultimately affect the health of creditors.

The high number of Non-Performing Loans requires proper handling because it has a
direct impact on the profitability and operational continuity of the Bank and other financing
institutions as creditors (Kholiq & Rahmawati, 2020).

The mechanism commonly used to resolve non-performing loans is the execution of
collateral based on agreed guarantees (Komang Indra Apsaridewi, 2023). This execution is
regulated in various legal provisions, such as Law Number 4 of 1996 concerning Dependent
Rights on Land and Objects Related to Land (hereinafter referred to as the Law on Dependent
Rights), Law Number 42 of 1999 concerning Fiduciary Guarantees and the Civil Code.

The execution of collateral is legally carried out through the auction mechanism as
stipulated in Article 6 of the Law on the Rights of Dependents (Wardani, 2020). In this article,
creditors holding dependent rights are given the right to sell collateral objects through public
auctions to pay off debtors' obligations. This process aims to provide legal certainty and protect
the interests of both parties.

The execution of collateral, which is an asset pledged by the debtor, is carried out by
the Bank and other financing institutions as creditors with the aim of minimizing losses due to
the debtor's failure to fulfill its obligations. However, the collateral execution process must be
carried out in accordance with applicable legal procedures so as not to cause disputes or legal
problems in the future. One of the legal instruments that is widely used in the implementation
of collateral takeover by creditors is collateral takeover using the Deed of Command.

Deed De Command is a complementary document prepared by a notary and serves as a
legal basis for the Creditor to execute collateral when the debtor is declared in default (Iskandar
et al., 2023). This deed gives the Creditor the right to execute collateral without going through
the court process, thus facilitating the execution process and saving time and costs (Wulandari
et al., 2023). In this context, the De Command deed is a crucial instrument for Creditors in
resolving non-performing credit problems, especially in finding auction participants.

The use of Deed De Command as a complementary document in collateral execution
continues to grow in banking practices and other financing institutions. The impact of the use
of deeds de command is not only limited to legal aspects, but also has significant economic and
social implications.

In the economic context, the use of this deed can increase the efficiency of bad loan
settlement. Creditors can immediately recoup the value of the collateral without having to go
through a lengthy process and expensive costs. However, the lack of explicit legal provisions
regarding this mechanism can create legal uncertainty, so this deed may be considered
insufficient to underlie an action of execution of collateral (Iskandar et al., 2023). This poses a
dilemma for the Creditor, as there is a potential that the execution carried out on the basis of a
deed de command may be considered invalid in the eyes of the law.

Laws and regulations in Indonesia also do not specifically regulate the use of De
Command deeds in the context of collateral execution by creditors, especially non-financial
institution creditors. This ambiguity often puts creditors in a difficult position to immediately
resolve non-performing loans and also in facing the risk of legal disputes that have the potential
to affect their reputation and credibility.

The validity and effectiveness of the use of the De Command deed as a supporting
document for the execution of collateral takeover needs to be conducted in depth. This study is
expected to provide a clearer understanding of the position of the De Command deed in the
Indonesian legal system, especially in relation to the collateral execution process by the
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Creditor. In addition, this research also aims to explore the potential for regulatory
improvements that can provide better legal protection and legal certainty for creditors, debtors,
and auction winning participants, as well as other related parties in the execution of collateral
through the Deed of Command.

METHOD

The type of research used is normative legal research IRIANTORO & UTAMA, 2024).
The choice of normative legal research method in this study is because the focus of this research
is on a theoretical study of the position and use of the Deed of Command in the execution of
collateral, as well as legal protection for the participants of the auction winner in the
implementation of collateral execution based on the Deed of Command.

The normative legal research method is the right choice for this research because it
allows to conduct an in-depth analysis of the legal aspects of the use of Deed De Command in
the execution of collateral.

The approaches used in this study are the Legislative approach and the conceptual
approach (Mahendrawati et al., 2023). The source of legal material consists of primary legal
materials obtained from relevant laws and regulations, secondary legal materials obtained from
journals, books and tertiary legal materials obtained from legal dictionaries. The method used
in collecting all existing legal materials is through literature studies and then analyzed by
descriptive methods.

RESULTS AND DISCUSSION

Article 1868 of the Civil Code regulates authentic deeds, there are three main elements
that must be met in order to be categorized as authentic deeds, namely:

1. Made in the form specified by law, which must be in accordance with the provisions of the
applicable regulations.

2. Made by or in the presence of an authorized public official, such as a notary, land deed
making official (PPAT), or other official recognized by law.

3. Made in a place where the official has authority, that is, the official must be working within
the territory of a lawful jurisdiction.

One example is the Deed de Command which is a notary deed containing information
about the party who will receive the purchase of an item or asset (Iskandar et al., 2023).
Execution auctions using deed de command are a practice used in the collateral auction process
by creditors.

Although this practice is common, regulations that specifically and detail the mechanisms
and procedures for the use of deed de command are not yet available in Indonesian laws and
regulations.

Regulations governing the auction process and the takeover of collateral by banks as
creditors are regulated in the Regulation of the Minister of Finance Number 122 of 2023
concerning Auction Implementation Guidelines (hereinafter referred to as the Minister of
Finance Regulation concerning Auction Implementation Guidelines), but the regulation does
not specifically regulate the deed de command.

Although the provisions of Article 82 Paragraph (2) of the Regulation of the Minister of
Finance on Instructions for the Implementation of the Auction have provided a legal basis that
creditors can purchase collateral in the auction, it does not provide details on the mechanism or
procedure for using the deed de command in this context.

The absence of this specific arrangement can cause legal uncertainty in the execution of
the deed de command, such as the potential for legal disputes or different interpretations among
the auctioneers.

The importance of legal certainty for creditors in carrying out the auction of the execution
of the right of dependency is due to the tendency of the debtor who cannot return the full amount
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of the debt which is the right of the creditor to get debt payment from the debtor, and the
certainty of the principle of the right of dependency is that the execution is easy and certain for
the sake of accelerating the repayment of creditors' receivables.

The auction of the object of the Dependent Rights is a valid thing because it is a security
right imposed on the land rights as referred to in the Basic Agrarian Law (Ramadita & Yunanto,
2023), following or not following other things that constitute a union with the land, for the
repayment of certain debts, which gives a preferred position to certain creditors over other
creditors (Sitompul et al., 2022).

This consideration is because in the auction it is necessary to have a strong guarantee
rights institution that is able to provide legal certainty for interested parties (Indraswari et al.,
2025).

The legal certainty provided by the Law on Dependent Rights to banks in carrying out
the auction of the execution of the right of dependency (parate executie) can be seen in Article
6 of the Law on the Rights of Dependents.

If you look at the provisions of Article 6 of the Law on Dependents, it can be said that the
Law on Dependent Rights provides certainty as well as protection to banks as creditors when
the debtor defaults, then the bank is given a right by the Law in the form of an execution right
called an execution parate.

The Execution Parate based on Article 6 of the Law on the Rights of Dependents is like
the arrangement of the execution parate in a mortgage, that is, the right is given by the Law or
for the sake of the law without being agreed beforehand, meaning that it is agreed or not agreed
in the Deed of Granting of Dependent Rights, the creditor's right to carry out the parate
execution has been granted by the Law and therefore can be done without asking for prior
approval from the debtor.

The purpose of Collateral Execution is to make an object that is a guarantee for the debtor
to sell. However, in practice, not all auction implementations reach an agreement and
successfully hand over with the party concerned. The implementation of auctions often
encounters obstacles such as zero incoming bids, detention of auction objects, and even
defaults.

A No Bid Auction is an auction in which there is no appointment of a Buyer due to no
deposit/delivery of the Auction Bid Security Deposit, no bid, or no bid that meets the
requirements (Fitriana, 2023).

This status is then mentioned in the auction minutes by the auction officials. In general,
the No Bid Auction is caused by pre-auction marketing that is less than optimal, the
determination of the limit value above the fair value of the object, the submission of incomplete
requirements documents, the accumulation of applications at the end of the year, and auction
objects that are not free and clear.

In practice in the field, this problem can be prevented by setting the limit value according
to the results of the public appraiser's assessment, preparing a plan to submit an auction
application to avoid accumulation at the end of the year, and so on.

In addition to the No Bid Auction, an obstacle that often appears in the execution of
collateral i1s the occurrence of Held Auctions as stipulated in Article 1 number 16 of the
Regulation of the Minister of Finance concerning Guidelines for the Implementation of
Auctions.

So this can also hinder the settlement of non-performing loans. The success of the auction
is closely related and/or can be measured by the performance, productivity, and practice of the
auction object. An auction is said to sell if the winner has been determined and the auction price
has been confirmed.

In addition, the auction success rate can also be measured and/or influenced by the high
frequency of the auction, the auction principal, and the auction's Non-Tax State Revenue as an
outcome of the auction itself.

3290 |Page


https://dinastires.org/JLPH

https://dinastires.org/JLPH Vol. 5, No. 5, 2025

The Deed de Command can play an important role, because the deed can be used by the
Creditor to find auction participants to bid on their credit collateral assets so that they can avoid
the No Bid Auction and the Auction Held as part of the bad credit settlement strategy.

This deed plays an important role when collateral has been auctioned several times
without an antidote. The Deed de Command is a legal instrument that has a strategic role in the
auction mechanism of collateral assets, especially in conditions where assets used as credit
collateral have failed to sell after several auction processes.

This legal instrument functions as a solution for banks or creditors in dealing with asset
liquidation obstacles that are not of interest to auction participants, so that the process of settling
non-performing loans or bad loans can continue to run effectively and in accordance with the
principle of prudence in financial risk management.

Article 12A of the Banking Law provides a legal basis for banks to take action in resolving
non-performing loans by controlling and executing the guarantees of defaulting debtors. This
can be the legal basis for the Creditor when facing an Auction Without a Bid.

Most of the bank's revenue comes from credit activities, which include lending to
customers (Sembiring, 2021). However, every credit provided carries the risk of default, which
has the potential to increase Non-Performing Loans. When the Non-Performing Loan ratio
exceeds a tolerable threshold, banks not only lose potential revenue, but also have to allocate
additional funds for credit loss reserves. This often reduces liquidity and worsens the bank's
financial stability.

In helping banks achieve their Non-Performing Loan targets, the Deed de Command has
a very important strategic role. Banks can use this mechanism to speed up the settlement of
non-performing loans and reduce the number of Non-Performing Loans recorded in the
financial statements.

In addition, the flexibility provided by the Deed de Command allows banks to manage
these assets more effectively, either through resale, productive management, or cooperation
with third parties. Therefore, the implementation of the Deed de Command is one of the main
strategies used by banks to maintain financial stability and comply with regulations set by the
competent financial authorities.

The Deed of Command allows the execution auction process to run faster, because
creditors can directly appoint participants who have the potential to become auction winners,
so that the faster the execution of collateral, the faster the creditor can get back funds that were
previously held in bad credit. With a faster mechanism in the execution of collateral through
the Deed of Command, financial institutions can reduce the number of non-performing loans,
thereby improving their financial stability.

The De Command Act helps speed up the settlement of bad loans, which ultimately
increases investor and creditors' confidence in the financial sector. A low Non-Performing Loan
rate indicates that the financial system of a country or institution is in a healthy condition. Thus,
the Deed de Command can be studied as a legal instrument that not only serves as a solution to
the failure of the auction of collateral assets, but also as a form of protection for the banking
sector in dealing with the risk of bad loans that have an impact on the Non-Performing Loan
indicator.

Article 87 paragraph (2) of the Regulation of the Minister of Finance on Auction
Implementation Guidelines stipulates that banks as financial institutions are allowed to
purchase collateral owned by them in the auction implementation process on the condition of
making a notary deed stating that the purchase will be made to another appointed party within
a maximum period of 1 (one) year from the auction date.

If this provision is associated with the reading of Article 12A paragraph (2) of the Banking
Law, then this is where the role of the Deed of Command becomes very important, this Deed
can be a legal instrument that accelerates the execution of guarantees through the auction
mechanism and which should be able to provide legal certainty for creditors and auction
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participants. It's just that the regulation does not state that the Deed of Command must be made
as a supporting document in the execution of the execution.

For this reason, it is necessary to update the regulations, which integrate more detailed
and explicit provisions regarding the implementation of collateral auctions using the Deed of
Command, in order to ensure stronger legal certainty in banking practices and reduce the
potential for legal disputes that may arise due to regulatory non-conformities.

CONCLUSION

The legal analysis of the use of the Deed of Command in the collateral execution process
highlights the legality, validity, and effectiveness of the deed in guaranteeing the rights of
creditors against defaulting debtors. The use of Deed De Command in the execution of
collateral through auction has a very important role and position.

This deed allows creditors to find as many auction participants as possible to prevent the
occurrence of an execution auction without a bid and the auction is held so that it can
immediately help the process of settling problematic loans. The use of Deed De Command also
plays a role in risk management of banking creditors, especially in reducing the number of Non-
Performing Loans.

The role of the Deed of Command is very important in maintaining the credibility of
creditors and the protection of the rights of related parties. With this mechanism, creditors can
maintain financial balance, reduce non-performing loan ratios, and avoid losses due to collateral
assets that do not sell in auctions. But unfortunately there is a gap in the norms in the regulations
that regulate the use of the deed. This can create legal uncertainty and potential disputes, so
regulatory updates are needed to clarify the implementation mechanism.
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